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TOWN OF IPSWICH

IPSWICH, MASSACHUSETTS 01938

TOWN COUNSEL
(508) 356-0106

March 11, 1991

F2257

CONFIDENTIAL

ATTORNEY /CLIENT PRIVILEGE

TO: Jeffrey Simon, Chairman, School Committee
James R. Engel, Chairman, Board of Selectmen

FROM: Charles C. Dalton, Town Counsel

RE: Feoffees of the the Grammar School

I have spent a considerable amount of time trying to trace the
legal history of the "Feoffees of the Grammar School in the Town of
Ipswich" (herein "Feoffees") from the early 1600s to date in regard
to potential changes in its structure or financial conseqguences
during the present era, at the reguest of Jeff Simon.

After discussing this with several knowledgeable people,
researching this subject extensively at the State House Law
Library, the Assessors’ office, the Town Clerk’s office, the Social
Law Library, and contacting the Attorney General’s Office, I have
summarized the results of my historical research, limited primarily

to legal elements and implications, on the attached Schedules and
in the following discussion.

Feoffees, Feoffment

The concept and terminology surrounding "Feoffee" originated
in the Common Law of England centuries agoc, subsequently
transplanted by British immigrants to the United States in the
1500s to 1700s. The following definitions give the flavor of this
arcane field of law, no longer relevant to real estate law,
municipal law, nor educational law.

Feoffee. He to whom a fee is conveyed.

Feoffee to uses. A person to whom land was conveyed for the
use of a third party. (The latter was called "cestui que
use.") One holding the same position with reference to a use
that a trustee does to a trust. He answers to the hoeres
fiduciarius of the Roman law.

Feoffment. The gift of any corporeal hereditament to another,
operating by transmutation of possession, and requiring, as






market value (or close to it) of fee simple ownership. Ta what
extent the cottage owner is, in effect, enjoying the value and/or
appreciation which belongs to the landowner (Feoffees or the Town)
is an interesting question, worth pursuing, in my judgement.

Legal Aspects

In my opinion, the seminal legal event from Schedule A in 1991
relative to the questions posed is Ch 5, Acts of 1765-66, termed
"Province Laws", since the United States was not a separate nation
in 1765. Ch. 54, Acts of 1786, made the 1765 "“act" permanent with
a simple one line extension. To the best of my knowledge, the 1765
Act has been the legal instrument governing the Town, the Feoffees,
Little Neck, etc. for more than 230 years. I have attached a copy
of the entire text of #5 to my opinion, Schedule B.

It is interesting to note that the disputes between the Town
(i.e. Town Meeting and Selectmen), Feoffees, and Tenants during the
15th and 16th centuries seem to be similar in nature to the
questions arising the last 20 years of the 20th century.

I suggest that all privy to this Opinion read carefully
Schedule B (Ch. 5, Province Laws - 1765-66), weighing my legal and
quasi-legal observations. I have tried to summarize in readily
understandable language the functional powers and duties of the

seven Feoffees and their replacements under #5 in Schedule C to my
Opinion.

In essence the 1765 Feoffees were that era’s school comnittee,
with legal power to raise money, hire personnel, pay salaries and

expenses, maintain a capital plant, and to do anything else.

necessary to keep the school functioning, reporting to the

Town (evidently at Town Meeting) annually (cf.. Sect. 1.). With the
passage of time, the arrival of the 20th century, public education
as a national right, and elected school committees, virtually all
of the 16th to 19th century functions of the Feoffees have been
given by the General Court to the Ipswich School Committee; the
notable exception today being the independent power (i.e. separate
from Town Meeting) to raise funds, conceptually for the support of
the school system. Perhaps the recently (1980) abandoned fiscal
autonomy of School Committees was the last Massachusetts vestige of
the Feoffees’ 1650 power to obtain funding for the public schools?

In my opinion, there are at least three broad legal approaches
available to the Town, assuming arguendo that the Town leadership
regards the present financial or institutional Feoffee structure as
unacceptable, now or in future years and decades:

it Induce one or more (preferably all) of the "“Private
Feoffees" to resign, replacing them by majority vote of the
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remaining Feoffees with Feoffees whose exclusive loyalty ang
obedience is to the Town. Whatever policy changes are desired
could then be voted and implemented by the new, all public Feoffees
in accordance with the 1765 Act. You should note (Schedule C) that
there is no specific provision in the 1765 Act for the resignation
of Private Trustees, an obstacle which I believe can be overcone.
The "new" Feoffees then should, perhaps must, institute one of the
following legal actions to, in effect, lawfully ratify the Town’s

peaceful takeover of the Feoffees (actually only the private
Feoffees).

2, Petition the General Court to, in effect, amend the 1756
Special Act to staff the Feoffees with complete public membership;
new Feoffees then have the legal authority to operate Little Neck

in the "“public interest", as determined by publicly responsible
officials at the local level.

3. Utilize the broad equitable jurisdiction of the Probate
Court or Superior Court to amend the Feoffees "Charter", as
constituted by the 1756 Act, to eliminate non-public mnembers,
rendering the "new" Feoffees a conpletely public body. The
Attorney General may well participate, perhaps has a statutory duty

to participate, in any law suit (as opposed to #1 and #2, supra)
regarding the Feoffees.

In my opinion, all of the above courses of action are legal;

I recommend #1 as most fast, cheap and likely to be successful, if
available.

Random_thoughts worthy of consideration

1. The Tenants must at some point receive notice of any
judicial proceedings the Town decides to institute and will almost
certainly be allowed to participate. Assuming they, approximately
350 strong, retain legal counsel and participate, their interests
will probalby be adverse to the ultimate godls of the Town. This
possibility can’t be avoided but8should be borne in nind.

2. The Town, or the local public, should in my opinion be
represented by one, and only one, body - logically either the Board
of Selectmen or the School Committee. If the Town approaches this
situation seriously, there will be several important wvalue
judgments to be made, many with social, political, equitable, and
publicly-related factors. The larger the group(s) making these
decisions, the more cumbersome, time-consuning, and expensive the
project will be. I express no opinion as to whether the Board of
Selectmen, the School Committee, or some other Committee is the
most suitable single representative of the public interest, but
request that you recognize the inevitability of future problems and
complexity and the desirability of addressing this "procedural",






but extremely important, factor very early. It is conceivable
that if the School Committee and the Selectmen come to loggerheads
on how to deal with the Feoffee situation, each may require
separate legal counsel and each may proceed as adverse parties in
litigation against each other and the Feoffees. This possibility
should be avoided if humanly possible - for obvious reasons.

. The Historical Society, and those interested in local
history, may at some point become involved in this situation (i.e.
potential disputes, litigation). What their positions will be, and
whether they prove to be an asset or a liability to the Town’s
ultimate position and wishes, I am unable to speculate on.

4. In ny discussions of the Feoffee situation with the
Attorney General’s office, I received the distinct impression that
the Attorney General was sympathetic to any reasonable public
policy change in the gtatus guo the Town decided to attempt, and
that the Attorney General would probably support the Town'’s
litigation position, if reviewed and approved in advance. I agreed
to keep the 1lines of communication open, awaiting your
determination of the Town’s position.

5. Bringing this project to this point has been very labor-
intensive, time consuming, and reasonably expensive. Once the Town
has decided on its goals, adequate provision should be made for
legal fees and other necessary expert assistance (i.e. real estate
appraisals and/or advisors). At some point Town Meeting action may
be desirable or necessary to legally effectuate whatever changes
the Town leadership desires. I recommend that any presentation to
Town Meeting be delayed until the School Committee and Selectmen
have agreed in principle and decided how to proceed.

6. Assuning the "Town" owned Little Neck in fee simple, i.e.
that there were no Feoffees whomsoever to deal with in any legal

arena, what would the “Town" then do in 1991 with Little Neck? For
example: ;

4) Operate the property like the Feoffees, changing rents and
providing services, with the "net income" being utilized for some
general or specific public purpose(s)?

B) Sell individuval lots off in the reasonably near future
(two to ten years 7) for whatever fair market values the current
real estate market will sustain; then, let the new lot owners
(formerly Tenants) deal with the Town, just as any homeowner does
in the similar Great Neck area, using the net proceeds or real
estate tax revenue for any specific or general public purpose(s)?

C) Should the present Tenants be shown any preference by the
fnew" municipal owner - whether as Tenants or purchasers?






D) Should the net revenue (whether the future Town Management
chooses sales, rentals, or a combination) be dedicated exclusively

to the School Budget, exclusively to the General Government Budget,
or some combination of both?

Reasonable answers to some of the above questions may well
require expert opinion - real estate appraisors to advise the Town

of various permutations of possible net income(s) to calculate
potential financial benefits to the public.

There may be other aspects of the Feoffee structure I am
unaware of, and other questions I haven’t thought of. I welcome
anyone’s raising any broad, policy questions concerning this
subject at an early stage so that all of us are made aware of them,
and hopefully arrive at a consensus before reaching the courtroom.

By way of an additional procedural comments:

I am not providing George Howe with a copy of this opinion,
departing from my usual administrative procedure. I am not
providing Dick Thompson a copy at Dick’s specific request (to Jeff
Simon and myself). Dick rents one of the 170 cottages on Little
Neck and is apprehensive that there is or may be perceived a
conflict between his financial interest as a Tenant and his public
responsibility as Superintendant of Schools. I have, of course,
honored his request that he not be informed of the status of my
Opinion concerning the Feoffee situation. I leave it to Jeff and
the School Committee to deal with the Dick Thompson -~ Feoffee -
Tenant - Little Neck - aspects of this situation in future months.
I have no objections to the Selectmen providing a copy of this
Opinion to George Howe, but strongly suggest that you exercise
discretion in distributing copies for the time being.

A great deal of work went into this project - trying to
reconstruct 350 years of very narrow, tightly focused Town history
and to determine what the 1990s legal options and applicable law
are. The following people were kind and genercus in helping me to
locate very old documents and in helping me comprehend ancient law
and society, to bring this project to this point. Therefore, I am
very grateful to Mary Conley, Fran Richards, and Bette Siegel,

Documents Librarian at the State House Law Library and an Ipswich
resident.

I shall await further guidance from the School Committee and

the Board of Selectmen in regard to the Feoffees before taking any
additional actions.
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